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Introduction
This factsheet answers questions relating to your employment rights
during the Covid-19 outbreak. It was written by barrister Ben Mitchell,
of 11KBW, and employment solicitor Claire Cruise, of Southwark Law
Centre. The information was up to date as of 30th April. It is aimed
at the public and agencies supporting members of the public.
Should I be going into work during the coronavirus pandemic?
The government’s guidance is that you should work at home wherever possible. The
only exception is where it would be ‘impossible’ to work from home. Whether this is
the case for you will be case-specific. It is essential to discuss this issue with your
employer as soon as you can do so.

What is the government’s ‘furlough’ scheme? Can I benefit
from the commitment to pay up to 80% of salaries?
The government have committed to paying up to 80% of wages (capped at
£2,500) per month for employees who have been asked by their employers to
stop working but are being kept on the pay roll. It is called the Coronavirus Job
Retention Scheme. The government will pay this money to employers – it will not
be paying money directly to employees. Instead, the idea is that employers will
continue to pay their employees even if there is no work to be done.
If you were hired by a new employer between 28 February 2020 and 19 March
2020 then you must have been on the new employer’s PAYE payroll on or before 19
March 2020 to be able to take part in the “furlough”scheme.
HMRC has issued guidance that confirms that the scheme will be backdated to 28
February 2020. This means that, if you lost your job since then and were not on the
payroll of a new employer on or before 19 March 2020, your former employer can
rehire you, designate you as a furloughed employee and benefit from the scheme.
As this guidance has been recently released, it is advisable to contact your employer
and inform them that they could rehire you and benefit from the scheme but there
is no obligation on the employer to do this.
In order for the scheme to apply to you, your employer must designate you as a
‘furloughed worker’ in writing. This means:
You must be on the PAYE pay roll – i.e. your employer cannot
dismiss you and must still be paying you.
You cannot be asked to do any work for your employer while
you are designated as a furloughed worker. It is sensible to ask
for this to be put in writing by your employer.
Your employer needs your consent, also recorded in writing.
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Your employer may furlough some employees but not others. However, the choice
of which employees are furloughed must be done on a fair basis. This means, for
example, that it must not be discriminatory.
The 80% is calculated based on the actual, pre-tax salary, excluding any fees,
commission and bonuses. It does not include non-monetary benefits (such as a car
or health insurance). For employees whose pay varies, the 80% is based on the
higher of either the average monthly pay for the 2018/2019 tax year, or the pay
in the same month the previous year. This means that employees on zero-hour
contracts can still benefit from this scheme.
If you are designated as a furloughed worker, your employment contract still
exists. This means you are entitled to your usual amount of pay (even though
the government is only paying up to 80% of this), unless there is a term in your
contract that allows your employer to withhold pay if there is no work. Some
employers are continuing to pay full salaries, by topping up the 80% received from
the government. Some employers, however, are asking employees to take a pay
cut. A reduction in your pay will be a breach of your contract (known as an unlawful
deduction of wages) unless you give consent in writing to the reduction before it
takes place. Most employers will ask you to give this consent in writing, and will
address the question of pay when seeking your consent to being furloughed.
You do not have to consent to a reduction in pay (or to being furloughed). However,
if your employer cannot afford to keep you on the payroll without your agreement
to a pay cut, they may consider making your job redundant. The best advice is to
have an open discussion with your employer about these issues.

Can employees start a new job when on furlough?
Yes, as long as a second job is allowed under your old employment contract.

My employer has reduced my pay, what are my rights?
Ordinary employment law still applies during the coronavirus crisis. This means
that your employer cannot simply reduce your pay – a reduction in your pay will
be a breach of your contract (and an unlawful deduction of wages) unless you
give written consent to the reduction before it takes place (and before the event
necessitating the deduction takes place).
If your pay is cut without these conditions being met, you can make a claim to the
Employment Tribunal for repayment of the unlawfully deducted wages (remember
to contact ACAS before applying directly to the Tribunal). There are strict timelimits for bringing claims to the Employment Tribunals (3 months minus 1 day from
the date of dismissal), which can be extended by a short period to account for time
take up contacting ACAS (see the question below on enforcing your rights for more
information on this). As a first step, it is sensible to speak to your employer and try
to resolve the issue informally.
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My workplace has closed because of coronavirus, what are
my rights?
If your employer has temporarily closed and does not pay employees, this is known
as being “laid off”. Unless there is a term in your contract allowing your employer
to do this if there is no work, it will be a breach of your contract and may be an
unlawful deduction of wages or a redundancy dismissal.
If this happens, ask your employer about the “furloughed workers”/Coronavirus Job
Retention Scheme (see above).

I have lost my job or been made redundant because of
coronavirus, what are my rights?
Ordinary employment law still applies during the coronavirus crisis. You may
be entitled to redundancy pay or to bring a claim for unfair dismissal to the
Employment Tribunal (remember to contact ACAS before applying directly to
the Tribunal). There are strict time-limits for bringing claims to the Employment
Tribunals (3 months minus 1 day from the date of dismissal or redundancy), which
can be extended by a short period to account for time take up contacting ACAS (see
the question below on enforcing your rights for more information on this). As a first
step, it is sensible to speak to your employer and try to resolve the issue informally.

I have COVID-19, am I entitled to sick pay?
If you have been diagnosed with COVID-19 and cannot work, or have been advised
to self-isolate and cannot work, you are entitled to statutory sick pay. Your contract
may also give you a right to contractual sick pay, which will be in addition to
statutory sick pay.
In ordinary employment law, statutory sick pay is not available for the first three
days of sickness (meaning it ordinarily only starts being paid on day 4 of a sickness
(including non-working days)). However, the rules are now different for coronavirus
so sick pay is now payable from day 1.
Some employers may require evidence that you are sick (e.g. a doctor’s fit note,
sometimes called a Statement of Fitness for Work). However, the NHS has advised
people not to visit GPs to obtain fit notes relating to coronavirus. Instead, you can
get an isolation note by completing an online form on the NHS 111 website, rather
than by visiting a doctor in person.

Someone in my household has coronavirus symptoms and I
have been advised to self-isolate, am I entitled to sick pay
even if I don’t have any symptoms?
Yes. If you have been advised to self-isolate you can get an isolation note by
completing an online form on the NHS 111 website, which will entitle you to
statutory sick pay.
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I am worried about catching the coronavirus at work, can
my employer make me come in?
This depends on the type of work you do and where you work. Many employers
have decided not to require employees to attend work and have asked employees
to work from home instead. If your employer asks you to attend, they have a duty
to take reasonable care to provide a safe place to work. For example, this will likely
require employers to provide handwashing facilities and to ensure employees and
customers can keep a safe distance from each other.
The most sensible first step is to discuss your concerns with your employer. You
could request flexible working (e.g. you could request the right to work from home).
Your employer does not have to agree to this but does have to consider it and will
likely engage with you.
If your employer insists that you attend work, and you are concerned that it is
unsafe, you could refuse to attend. There is a risk that your employer may treat
this as an unauthorised absence and seek to take disciplinary action against you.
Whether your employer had complied with the duty to take reasonable care will
be an important consideration in any disciplinary procedure. Alternatively, your
employer may treat your absences as annual leave.

I need to attend work, but my employer hasn’t provided
handwashing facilities and is not enforcing social distancing
at work, what are my rights?
Your employer has a duty to take reasonable care to provide a safe place of work.
In almost all cases, but depending on the specifics of your job, failing to take basic
steps to protect employees against coronavirus is likely to be a breach of this duty.
If you have concerns, it is sensible to speak to your employer and try to resolve
them informally. Ultimately, if the employer does not provide you with a safe place
to work you could make a complaint to the Health and Safety Executive (HSE).

Can I access social welfare benefits without giving up
my job?
Yes. Even if you still have a job, you are entitled to access the welfare system if you
have a low income. Universal Credit, for example, is available to employees with
low incomes.

I am working from home but I also have to care for my
children who cannot attend school, what are my rights?
There is no easy answer to this problem. Most employers are accommodating
employees as much as possible, by allowing flexible working (e.g. working for a
shorter period of time or at unusual hours, to fit around childcare commitments). It
is sensible to discuss these issues with your employer.
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Ultimately, if an agreement cannot be reached with your employer, you are
entitled to take unpaid leave. There is no precise limit to the length of time you
may take off (s.57A of the Employment Rights Act 1996 entitles you to take “a
reasonable amount of time off” in these circumstances). Usually, a reasonable
amount of time would be a few days but where schools remain closed for an
extended period, employees should be allowed to take longer. Your contract may
also entitle you to paid leave, but there is no overarching statutory right to this.

I am working from home and my employer and colleagues
are contacting me outside work hours (e.g. evenings and
weekends), do I have to reply at that time?
No. While working at home, your obligations to your employer remain as they
were when you worked at the employer’s premises, subject to any changes
agreed in order to facilitate home working. This means that your working hours
should remain the same, unless you and your employer have agreed a different
arrangement in order, for example, to facilitate childcare commitments.
As home working becomes more common, the reality is that employees will likely
be easily contactable outside working hours. In order to protect mental health, it
will be important for employers to encourage staff not to interrupt each other’s
privacy by extending work beyond normal hours. Given the unprecedented changes
taking place in how people work, it would be sensible to discuss this issue with
employers.

My employer says I’m self-employed and is refusing to give
me the supports that employees should receive, what can
I do?
The law on the distinction between employed and self-employed workers is
complex. Some workers (particularly in the ‘gig-economy’) are treated by
businesses as self-employed contractors but are in fact employees. In the cases
where they are employees, the business owes them the full body of employment
rights enjoyed by employees.
However, even if you are an employee, you cannot take part in the furlough scheme
(see above) unless you are payed through your employer’s PAYE system.
If you think you are actually an employee, but your employer disagrees, you could
bring an Employment Tribunal claim to enforce your rights (see the answer to the
question below for more information on this option).
If you cannot persuade your employer treat you as an employee, there are a
number of supports for self-employed people that the government has introduced
from which you may be able to benefit:
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The government has introduced a grant that is similar to the
Coronavirus Job Retention Scheme (see above) for selfemployed workers, called the Self-employment Income
Support Scheme. It is a payment worth 80% of average
monthly profits (subject to a cap of £2,500), for three months.
Self-employed workers with a trading profit of less than
£50,000 are eligible to receive it. The government has said
that HMRC will contact people who are eligible for the scheme
and invite them to apply online.
Self-employed workers are entitled to Employment Support
Allowance or Universal Credit, which has been raised to
match the amount that would be paid to an employee
receiving statutory sick pay.
HMRC has deferred the July 2020 payment of income tax to
31 January 2021.
The government has also introduced the VAT Deferral scheme,
which means that any VAT liabilities that fall due between 20
March 2020 and 30 June 2020 don’t have to be paid until 31
March 2021.

My employer is refusing to pay me or is breaching my rights,
what can I do? How do I enforce my rights?
The Employment Tribunal exists so that employees can enforce their rights against
employers. If you cannot resolve issues with your employer by informal means,
you may want to consider bringing an Employment Tribunal claim. However, it
is important to recognise before doing this that the Tribunals are already facing
severe delays (it is already common for cases to take 1-2 years to be heard).
These delays will likely become even longer as many Tribunal offices are unable to
function properly during the coronavirus lockdown.
A sensible first step is to engage with your employer and seek to reach an
agreement informally. Conduct research online to give yourself an understanding
of the relevant legal principles and approach your employer to discuss your
concerns. It would be sensible to keep written records of these, either in the form
of letters or minutes of meetings. If that fails, ACAS provide services to help
resolve disputes between employers and employees that may help you to reach a
compromise with your employer.
If you ultimately decided to bring a claim to the Employment Tribunals, the golden
rule is to act quickly. There are strict time limits within which employees have to
send their claims to the Tribunals. For most issues, the time limit is 3 months minus
1 day from the date of the breach of rights. Where the breach is an ongoing one
(for example, a persistent reduction in wages), the time runs from the last date of
the breach.
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The three month time limit will be extended by a short period when the employee
contacts ACAS before bringing the claim. You must contact ACAS before sending
your claim to the Employment Tribunal. ACAS may also be able to help you reach a
compromise with your employer without needing to go to the Tribunal.
The easiest way to bring an Employment Tribunal claim is to complete a form
(known as an ET1) online.

If you have any comments, questions or ideas, please get in touch with
info@lawcentres.org.uk
The content of this factsheet represent the views of the author only and is their sole responsibility.
The European Commission does not accept any responsibility for use that may be made of the
information it contains.

This briefing paper was partfunded by the European Union’s
Rights, Equality and Citizenship
Programme (2014-2020).
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